STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

VERSA- TI LE AND MARBLE, | NC.
Petiti oner,

VS. Case No. 07-3837

DEPARTMENT OF FI NANCI AL

SERVI CES, DI VI SI ON OF WORKERS

COVPENSATI ON,

Respondent .

N N N N N N N N N N N N

RECOMVENDED CORDER

This cause cane on for final hearing before Harry L.
Hooper, Adm nistrative Law Judge with the Division of
Adm ni strative Hearings, on Novenmber 30, 2007, in Pensacol a,
Fl ori da.

APPEARANCES

For Petitioner: M chael Janes Rudicell, Esquire
M chael J. Rudicell, P.A
4303 B Spani sh Trail Road
Pensacol a, Florida 32504

For Respondent: Kristian E. Dunn, Esquire
Depart ment of Financial Services
Di vision of Wrkers' Conpensation
200 East Gaines Street
Tal | ahassee, Florida 32399-4229

STATEMENT OF THE | SSUE

The issue is whether the Stop Work Order issued on July 27

2007, and the Amended Order of Penalty Assessnent were | awf ul



PRELI M NARY STATEMENT

Petitioner Versa-Tile and Marble, Inc. (Versa-Tile) was
served a Stop Wrk Order (SWD) on July 27, 2007, by the Division
of Workers' Conpensation (Division), which is a subordinate unit
of the Departnent of Financial Services (Departnent). The
Di vi si on subsequently provided an Anended Order of Penalty
Assessnment to Versa-Tile. Versa-Tile filed a Petition for
Adm ni strative Hearing on August 17, 2007. The matter was
forwarded to the Division of Adm nistrative Hearings in a letter
filed on August 27, 2007.

A hearing was schedul ed for October 30, 2007, in Pensacol a,
Florida. Pursuant to Versa-Tile's Mtion for Continuance, the
heari ng was re-schedul ed for Novenber 30, 2007, and was heard in
Pensacol a as schedul ed.

At the hearing, the Departnent presented the testinony of
two witnesses. Four Joint Exhibits were accepted into evidence.
Versa-Tile presented the testinony of three w tnesses and
offered two exhibits that were accepted into evidence.

At the request of the parties, 20 days subsequent to the
filing of the transcript were allowed for the filing of proposed
recommended orders. The one-volune Transcript of the final
hearing was filed on Decenber 26, 2007. After the hearing,
Petitioner and Respondent tinely filed their proposed findings

of fact and conclusions of |aw on January 15, 2008.



Al though Versa-Tile is listed as Petitioner in this cause,
it was the Division that had the burden of proof and the burden
of going forward with the evidence in this case.

References to statutes are to Florida Statutes (2006)
unl ess ot herw se not ed.

FI NDI NGS OF FACT

1. The Division is a conponent of the Departnent of
Fi nanci al Services. The Departnent is charged with the
adm ni stration of portions of the "Wrkers' Conpensation Law. "

2. Versa-Tile is a corporation headquartered in Mary
Esther, Florida. Versa-Tile is engaged in flooring, which is a
construction activity.

3. Mchelle Newcomer is an Insurance Analyst Il with the
working title of Wrkers' Conpensation Conpliance |Investigator.
She maintains an office in Pensacola, Florida. It is her job to
travel to work sites and to verify conpliance with the Wrkers
Conmpensation Law. She is authorized by the Division to i ssue an
SWO and to cal cul ate and assess penalti es.

4. On July 24, 2007, Ms. Newconer was conducti ng
conpliance investigations at randomsites in the Alys Beach area
of Walton County, Florida. While doing so she noticed three
individuals in the garage at the rear of a house at 23 Wit by.

They were renoving tools froma tool box and "working."



5. M. Newconer identified the nmen as Adrian Wnack and
Kent Degallerie. The third man on the site was named "Barker."
Bar ker asserted that he was not doing any work, but was there
just to give the nen a ride. He was deened not involved in the
wor k bei ng acconplished at the site.

6. Ms. Newconer interviewed Adrian Wnmack and Kent
Degal lerie. They both told her that they were exenpt officers
of Versa-Tile. It is found as a fact that the 2006 For Profit
Cor porate Annual Report of Versa-Tile signed on April 26, 2006,
and filed with the Departnent of State on May 1, 2006, |isted
Adri an Wimack and Kent Degallerie as corporate officers of
Versa-Tile. They were not corporate officers of Versa-Tile
prior to April 26, 2006.

7. Adrian Womack worked for Versa-Tile fromJuly 29, 2005,
until April 25, 2006, as an enployee. He was not an officer and
was not, and could not be, exenpt. Kent Degallerie worked for
Versa-Tile from My 6, 2005, until April 25, 2006, as an
enpl oyee. He was not an officer and was not, and could not be,
exenpt. Nichol as Wnack, who was not present at the Alys Beach
site, is listed therein as president of Versa-Tile and has been
exenpt during all times pertinent.

8. As corporate officers, Adrian Wmack and Kent
Degal l erie could be exenpt fromthe usual requirenent that

wor kers be covered by workers' conpensation insurance even



t hough they were al so enpl oyees of Versa-Tile who were paid
wages. Ms. Newconer obtained their full names and soci al
security nunbers so that she could verify their clained
exenption. She determ ned fromthe Departnent's Coverage and
Conmpl i ance Automated Systemthat there were no records of
exenption being obtained for them

9. M. Newconer confirmed with an examner in the
Pensacol a of fice that Adrian Wonmack and Kent Degal |l erie were not
on the list of exenpt persons. She issued a Request for
Producti on of Business Records dated July 24, 2007. She
personal |y served these docunents on Adrian Whnack and Kent
Degal l erie. She issued an SWO, dated July 27, 2007, and
personal ly served it on N chol as Wnack.

10. If a person is a ten percent owner of a corporation or
l[imted liability conpany they are entitled to obtain an
exenption fromthe Departnent. An exenption is obtained by
conpleting the "Notice of Election to be Exenpt" form This
form when properly conpl eted and acconpani ed by certain required
docunents, a $50 application fee, and submtted to the Division,
will cause the Division to grant an exenpti on.

11. If the Departnent determ nes that a person is exenpt
upon receiving a properly submtted formand paynent, the
Department will issue a card reflecting exenption. Neither

Adri an Wmack nor Kent Degal |l erie had such a card on July 24,



2007. During all times pertinent, the Departnent had no record
indicating it had received any paynent from N chol as Wnack,
Adri an Wmack, or Kent Degallerie that woul d have been tendered
on behalf of Adrian Wmack or Kent Degallerie.

12. On July 27, 2007, Ms. Newconer nmet with Ni chol as
Wnmack, president of Versa-Tile in her office in Pensacola and
personal |y served hima Request for Production of Business
Records. Later, N cholas Wmack provi ded enpl oynent records to
Ms. Newconer. On July 30, 2007, the Department and Versa-Tile
entered into an agreenent that permtted Versa-Tile to go back
to work.

13. Using workers' conpensation class code 5348 for
enpl oyees Adri an Wimack and Kent Degal lerie, Ms. Newconer
correctly cal culated the prem umthat should have been paid, if
t hey were nere enpl oyees, as $8, 455.56, and nmultiplied that
figure by the statutory penalty of 1.5. She correctly
determined the total to be $12,683.35. The parties stipul ated
that to the extent the figure applies, it is correct.

14. N cholas Wmack at all tines pertinent had an
exenption. Adrian Whnack and Kent Degal |l erie were granted
exenptions by the Departnent on July 30, 2007. These were the
first exenptions fromworkers' conpensation coverage that they
had ever received while in a business relationship with Versa-

Tile.



15. The Division receives from 90,000 to 96, 000
construction exenption applications yearly. They also receive
bet ween 30,000 to 35,000 non-construction exenption applications
annually. The applications nay be provided by applicants to the
Departnent by hand-delivery at a field office or to the
Depart ment headquarters in Tallahassee, or by nmail to a field
office or to the Departnent headquarters in Tall ahassee.

16. FErrors may occur in this process because of m stakes
or omissions in the applications filed by the applicant or
because of data entry errors by personnel in the Departnent.
However, the process is sufficiently sinple and automated that
usual ly, when a conplete application is filed, the exenption
i ssues, and the applicant is, thereafter, provided a card
reflecting the exenption via mail.

17. There are ten field offices in the state to which
applicants may file applications for exenptions. The field
office in Panama City, Florida, at |east the portion that
accepted exenption applications, closed in 2005. However, the
forms still listed Panama City as an address to which one m ght
mai | an application for exenption.

18. The president of Versa-Tile, N cholas Wnmack, has
filed for and obtained three exenptions since he created Versa-
Tile. Prior to incorporating Versa-Tile, he owned anot her

busi ness by the nane of N cholas Wmack Flooring, Inc. He



previously had two officers, Mchael Smth and Mtchell Snedl ey,
working with himat Versa-Tile, but he renbved them as corporate
of ficers so that Adrian Wmack and Kent Degal |l erie could be
corporate officers. M. Smth's exenption was revoked April 27
2006, by the filing of a Notice of Revocation of Election to be
Exenpt with the Departnent. This roughly coincided with the
nam ng of Adrian Wwrmack and Kent Degallerie as corporate

of ficers.

19. Departnent of State corporate records, as of My 1,
2006, reflected that Versa-Tile had three officers: N cholas
Womack, Adrian Womack, and Kent Degallerie.

20. In order to obtain a certificate of exenption
Ni chol as Wonack filed the appropriate formw th the Departnent,
along with proof that he held a contractor's |icense, stock
certificates, and $50.00. He followed this process on three
occasions while president of Versa-Tile. The evidence of record
reveal s exenptions granted to Ni cholas Wmack on January 25,
2005, and May 18, 2006, while president of Versa-Tile. He
clainms not to ever have received a certificate evidencing
exenption fromthe Departnent while president of Versa-Tile.

21. N cholas Wnack testified that on only one of the
occasi ons, when he was operating N cholas Wnmack Flooring, Inc.,
did the Departnent mail hima card reflecting his exenption and

stated that occurred in 2001 or 2002.



22. N chol as Wnmack understands that by not obtaining
coverage under workers' conpensation insurance he and the other
two corporate officers of Versa-Tile would not be conpensated
shoul d they be injured on the job.

23. N chol as Wnack expl ained to Adrian Winmack and Kent
Degal lerie that they were eligible for an exenption, and if they
got an exenption and were injured, they would not be covered by
wor kers' conpensation insurance. N cholas Wnack testified that
thereafter he helped the two nmen fill out the appropriate forns
and ensured that all necessary attachnments, including two noney
orders in the correct anount, were present and then nail ed the
applications, one in each envel ope, to the Departnent's Panama
Cty office.

24. As soon as the applications were nmail ed, Nicholas
continued allowing the nen to work for Versa-Tile w thout
waiting for the exenptions to be granted. Adrian Wnmack and
Kent Degal lerie first received exenption on July 30, 2007.
Subsequent to July 30, 2007, Nicholas asked Adrian Wmack if he
had recei ved an exenption card. Adrian Wnmack said that he had
not. Adrian Wnmack and Kent Degallerie both stated that they
had not received an exenption card after filing for exenption in
July 2007.

25. Nicholas Wnack's testinony that he only received one

certificate of exenption in seven years of enjoying an exenpt



status lacks credibility. Even considering that the Departnent
is large and it annually processes huge amounts of paperwork, it
is quite inprobable that on six occasions they would fail to
send Nicholas Whnack a certificate. That being the case,
Ni chol as Wonmack' s testinony that he mail ed conpl eted
applications for Adrian Wwmack and Kent Degallerie to the
Departnment's Panama City office and never received any type of
response, when considered in concert with his other testinony,
is not credible.

26. It is a fact that N cholas Wnack, Adrian Wnack, and
Kent Degal lerie were eligible for an exenpti on subsequent to
April 26, 2006. |If exenpt, they were responsible for their own
expenses should they suffer an injury while on the job. If they
failed to get an exenption, they were |ikew se responsible for
their own expenses should they suffer an injury while on the
job. This situation is very different fromthat where an
enpl oyer fails to obtain coverage for workers not having an
ownership interest in the enployer, as was the case with Versa-
Tile prior to April 26, 2006.

CONCLUSI ONS OF LAW

27. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this

proceeding. 8§ 120.57(1), Fla. Stat.

10



28. Because admnistrative fines are penal in nature, the
Department has the burden to prove by clear and convincing
evi dence that Versa-Tile failed to be in conpliance with the
coverage requirenments set forth, by not securing the paynent of
wor kers' conpensation or a certificate of exenption for Adrian
Wnmack and Kent Degallerie, both of whomwere entitled to a
certificate of exenption for the period April 26, 2006 through
the tinme they were designated exenpt on July 30, 2007.

Depart ment of Banking and Finance, Division of Securities and

| nvestor Protection v. OGsborne Stern, Inc., 670 So. 2d 932 (Fla.

1996) and L and WPl astering and Drywal|l services, Inc. v.

Departnent of Financial Services, Division of Wrkers

Conpensati on, Case No. 06-3261 (DOAH, March 16, 2007).

29. The Florida Legislature has determi ned that the
failure of an enployer to conply with the requirenent to provide
wor kers' conpensati on coverage to enployees ". . . poses an
i mredi at e danger to public health, safety, and welfare."

§ 440.107(1), Fla. Stat.

30. Subsections 440.10(1) and 440.38(1), Florida Statutes,
require every enployer comng within the provisions of Chapter
440 to secure coverage under that Chapter.

31. Section 440.107, Florida Statutes, authorizes the

Departnent to issue stop-work orders and penalty assessnent

11



orders in its enforcenent of workers' conpensation coverage

requi renents, and reads in pertinent part:

* * *

(2) For purposes of this section, 'securing
t he paynent of workers' conpensation' neans
obt ai ni ng coverage that neets the

requi renents of this chapter and the Florida
| nsurance Code.

(7)(d)1. In addition to any penalty, stop-
wor k order, or injunction, the departnent
shal | assess agai nst any enpl oyer who has
failed to secure the paynent of conpensation
as required by this chapter a penalty equal
to 1.5 tinmes the anmount the enpl oyer would
have paid in prem um when applyi ng approved
manual rates to the enployer's payrol

during periods for which it failed to secure
t he paynent of workers' conpensation
required by this chapter within the
precedi ng 3-year period or $1,000, whichever
is greater.

32. The definition of enployee and the status of corporate
of ficers as enpl oyees for purposes of workers' conpensation is
outlined in Subsections 440.02(15)(a) and (b), Florida Statutes,
whi ch provides in part:

440.02. Definitions --Wen used in this
chapter, unless the context clearly requires

otherwi se, the following terns shall have
t he foll om ng neani ngs:

* * *

(15)(a) "Enpl oyee" neans any person who
receives remuneration froman enpl oyer for

t he performance of any work or service while
engaged in any enpl oynent under any

12



appoi ntnent or contract for hire or
apprenticeship, express or inplied, oral or
witten, whether lawfully or unlawfully
enpl oyed, and includes, but is not limted
to, aliens and m nors.

(b) "Enployee" includes any person who
is an officer of a corporation and who
perfornms services for remuneration for such
corporation within this state, whether or
not such services are continuous.

1. Any officer of a corporation may
el ect to be exenpt fromthis chapter by
filing witten notice of the election with
t he departnent as provided in s.440.05.

2. As to officers of a corporation
who are engaged in the construction
i ndustry, no nore than three officers of a
corporation or of any group of affiliated
corporations may elect to be exenpt from
this chapter by filing witten notice of the
el ection with the departnment as provided in
S. 440.05. O ficers must be sharehol ders,
each owning at |east 10 percent of the stock
of such corporation and listed as an officer
of such corporation with the D vision of
Cor porations of the Departnment of State, in
order to el ect exenptions under this
chapter. For purposes of this subparagraph,
the term"affiliated" nmeans and incl udes one
or nore corporations or entities, any one of
which is a corporation engaged in the
construction industry, under the sanme or
substantially the same control of a group of
busi ness entities which are connected or
associated so that one entity controls or
has the power to control each of the other
business entities. The term"affiliated"
includes, but is not limted to, the
officers, directors, executives,
shar ehol ders active in managenent,
enpl oyees, and agents of the affiliated
corporation. The ownership by one business
entity of a controlling interest in another
busi ness entity or a pooling of equipnment or

13



i ncome anong business entities shall be
prima facie evidence that one business is
affiliated with the other.

3. An officer of a corporation who
elects to be exenpt fromthis chapter by
filing a witten notice of the election with
the departnent as provided in s. 440.05 is
not an enpl oyee.

Services are presuned to have been
rendered to the corporation if the officer
i s conpensated by other than dividends upon
shares of stock of the corporation which the
of ficer owns.

33. Section 440.05, Florida Statutes, provides the
procedure for corporate officers to exenpt thenselves from
wor kers' conpensation coverage. It provides in relevant part,
as foll ows:

8§ 440.05. Election of exenption; revocation
of election; notice; certification

(1) Each corporate officer who elects
not to accept the provisions of this chapter
or who, after electing such exenption
revokes that exenption shall mail to the
departnent in Tall ahassee notice to such
effect in accordance with a formto be
prescribed by the departnent.

* * *

(3) Each officer of a corporation who is
engaged in the construction industry and who
el ects an exenption fromthis chapter or
who, after el ecting such exenption, revokes
that exenption, nmust nail a witten notice
to such effect to the departnent on a form
prescri bed by the departnment. The notice of
el ection to be exenpt fromthe provisions of
this chapter nust be notarized and under
oath. The notice of election to be exenpt

14



which is submtted to the departnent by the
of ficer of a corporation who is allowed to
cl ai man exenption as provided by this
chapter nust |ist the nane, federal tax

i dentification nunber, social security
nunber, all certified or registered |licenses
i ssued pursuant to chapter 489 held by the
per son seeking the exenption, a copy of

rel evant docunentation as to enpl oynent
status filed wwth the Internal Revenue
Service as specified by the departnent, a
copy of the relevant occupational license in
the primary jurisdiction of the business,
and the registration nunber of the
corporation filed with the Division of

Cor porations of the Departnment of State
along with a copy of the stock certificate
evi denci ng the required ownership under this
chapter. The notice of election to be
exenpt nust identify each corporation that
enpl oys the person el ecting the exenption
and nust list the social security nunber or
federal tax identification nunber of each
such enpl oyer and the additional
docunentation required by this section. In
addition, the notice of election to be
exenpt mnust provide that the officer

el ecting an exenption is not entitled to
benefits under this chapter, nust provide
that the el ection does not exceed exenption
l[imts for officers provided in s. 440.02,
and nust certify that any enpl oyees of the
corporation whose officer elects an
exenption are covered by workers
conpensation i nsurance. Upon receipt of the
notice of the election to be exenpt, receipt
of all application fees, and a determ nation
by the department that the notice neets the
requi renents of this subsection, the
departnent shall issue a certification of
the election to the officer, unless the
departnment determines that the information
contained in the notice is invalid. The
departnment shall revoke a certificate of

el ection to be exenpt from coverage upon a
determ nation by the departnent that the

per son does not neet the requirenents for

15



34.
presuned to have been received by the addressee.

Giffen Industries, Inc., 281 So. 2d 897 (Fla. 1973) (on

exenption or that the information contained
in the notice of election to be exenpt is
invalid. The certificate of election nust
list the name of the corporation listed in
the request for exenption. A new
certificate of election nust be obtained
each time the person is enployed by a new or
different corporation that is not |isted on
the certificate of election. A copy of the
certificate of election nust be sent to each
wor kers' conpensation carrier identified in
the request for exenption. Upon filing a
noti ce of revocation of election, an officer
who is a subcontractor or an officer of a
cor porate subcontractor nmust notify her or
his contractor. Upon revocation of a
certificate of election of exenption by the
departnent, the departnent shall notify the
wor kers' conpensation carriers identified in
t he request for exenption.

A letter properly addressed, stanmped, and mailed is

rehearing); Hone Insurance Co. v. C & G Sporting Goods,

453 So.

Br own v.

| nc.,

2d 121 (Fla. 1st DCA 1984); Berw ck v. Prudenti al

Property & Casualty Assurance Co., 436 So. 2d 239 (Fla. 3d DCA

1983) .

cl ai ms was properly addressed,

presuned that it was not properly mailed. Accordingly,

Conversely, if a letter has not been received that one

stanped, and nmailed, it may be

and in

conjunction with other testinony provided by N cholas Wnack,

is found that he did not submt an application on behalf of

Adri an Wmack and Kent Degall erie.

16
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35. Even though a person neets all of the requirenents for
an exenption, that person does not beconme exenpt until the
process outlined by Subsection 440.05(3), Florida Statutes, has
been acconplished. Accordingly, Adrian Wwmack and Kent
Degal l erie were enpl oyees during all tines pertinent, and Versa-
Tile was required to obtain coverage and failed to do so.

36. However, subsequent to April 25, 2006, Adrian Wnack
and Kent Degallerie were eligible for exenption and in terns of
carrying out the legislative intent set forth in Subsection
440.107(1), nothing is gained by the Departnent in assessing
penalties. 1In other words, if they were exenpt and were injured
on the job, they would have no coverage. Likewse, if they
failed to obtain exenption, and were injured on the job, they
woul d have no coverage. Applying the maxi mum penalties set
forth in Subsection 440.107(7)(d)1., Florida Statutes, for the
time they worked from April 26, 2006, going forward, is too
harsh and does not further the purposes of Chapter 440.

37. Nevertheless, the "shall" | anguage found in Subsection
440.107(7)(d)1., Florida Statutes, prevents the Departnment from
mtigating the penalty. Accordingly, the SWO issued on July 27

2007, and the Amended Order of Penalty Assessnent were | awful.
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RECOMVENDATI ON

Based upon the forgoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Financial Services enter
a final order requiring Versa-Tile and Marble, Inc., to pay a
penalty of $12,683. 35.

DONE AND ENTERED t his 25th day of January, 2008, in

Tal | ahassee, Leon County, Florida.

—

HARRY L. HOOPER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www, doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 25th day of January, 2008.

COPI ES FURNI SHED

Kristian E. Dunn, Esquire

Depart ment of Financial Services

Di vi sion of Wrkers' Conpensation
200 East Gai nes Street

Tal | ahassee, Florida 32399-4229

M chael James Rudicell, Esquire
M chael J. Rudicell, P.A
4303 B Spani sh Trail Road
Pensacol a, Florida 32504
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Dani el Summer, General Counsel

Depart ment of Financial Services
Di vision of Legal Services

200 East Gai nes Street

Tal | ahassee, Florida 32399

Honor abl e Al ex Si nk

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Order in this case.
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